STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RACHELL STALLWORTH,
Petitioner,
VS. Case No. 06-0942

OKALOOSA COUNTY SCHOOL BOARD

Respondent .
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RECOVMENDED ORDER

This cause came on for final hearing before Harry L.
Hooper, Adm nistrative Law Judge wth the Division of
Adm ni strative Hearings, on August 8, 2006, in Shalinar,
Fl ori da.

APPEARANCES

For Petitioner: Jeffery D. Toney, Esquire
Post O fice Box 579
Crestview, Florida 32536

For Respondent: Vickie Allene Cesellschap, Esquire
Anchors Smith Ginsl ey
909 Mar WAlt Drive, Suite 1014
Fort Walton Beach, Florida 32547

STATEMENT OF THE | SSUE

The issue is whet her Respondent Ckal oosa County School
Board engaged in an unlawful enploynment practice with regard to

Petiti oner.



PRELI M NARY STATEMENT

Petitioner Rachell Stallworth (Ms. Stallworth), submtted
an Enpl oynent Conplaint of Discrimnation to the Florida
Conmi ssi on on Human Rel ati ons (Conmi ssion), which was filed on
August 12, 2005, and an Anmended Enpl oynent Conpl ai nt of
Discrimnation that was filed with the Conm ssion on August 26,
2005. Ms. Stallworth alleged that the Ckal oosa County School
Board (School Board) discrimnated agai nst her because of her
race, black, and retaliated against her. She clained a hostile
wor k envi ronnment based on race and disparate treatnent based on
race. On February 6, 2006, the Comm ssion entered a Notice of
Determ nation: No Cause. Ms. Stallworth filed a Petition for
Relief with the Conm ssion on March 6, 2006. The Petition was
transmtted to the Division of Adm nistrative Hearings and was
filed on March 17, 2006.

The case was set for hearing on June 1, 2006, in Shalinmar,
Florida. On May 30, 2006, Ms. Stal lworth noved to continue the
case. It was thereafter set for August 8, 2006, and was heard
as schedul ed.

Ms. Stallworth testified and presented the testinony of
Arden Farley. She offered Exhibit Nos. 1 through 6, and they
were all admtted into evidence. The School Board presented the
testinmony of three witnesses and offered Exhibit Nos. 1 through

3, which were admtted into evidence. A Transcript was filed on



August 28, 2006. Both parties tinely filed Proposed Reconmended
Orders.

References to statutes are to Florida Statutes (2004),
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. M. Stallworth, during the 2004-2005 school year, was a
teacher's aide enpl oyed by the School Board at W E. Conbs
School in Ft. Walton Beach, Florida. She is a female African-
Anmerican. She was assigned to assist Dawn Hall, who was a
teacher in the Teen Age Parenting Program (TAPP) at Conbs.

Ms. Hall is a fermale of the Caucasian race.

2. M. Stallworth is a non-instructional enployee of the
School Board and is a nenber of the collective bargaining unit
of the Okal oosa County Educati onal Support Personne
Associ ati on.

3. The School Board of Okal oosa County operates the school
systemin the Okal oosa County School District. It operates the
Conbs School and the TAPP program The TAPP program provi des an
alternative education to students who are pregnant or who have
recently given birth. There are often babies in the classroom
of the TAPP program The ages of students in the TAPP program
range from 12 to 19.

4. The School Board of Ckal oosa County is an enpl oyer as

that termis defined in Section 760.02(7), Florida Statutes.



5. M. Stallworth has been enpl oyed by the School Board
since June of 2000. She was a substitute teacher when she first
began working for the School Board. She began work at Conbs
School on February 2, 2004. At the begi nning of the 2004- 2005
school year, she assisted Teresa Lancaster, a certified teacher.
She filed papers and made copies of materials, helped individual
students if they were struggling in a particular area, and
acconpl i shed such other tasks as were assigned by the teacher.

6. M. Stallworth asserted that her relationship wth
Ms. Lancaster was satisfactory and stated that she believed that
Ms. Lancaster was a very good teacher. However, the
relationship was not without conflict. School adm nistrators
were aware that the two did not always get along. Gting
"burnout,"” M. Lancaster did not return after the Christnas
vacation at the end of 2004. She was replaced by Dawn Hall.

7. Ms. Hall was absent with a nmedical problemthe entire
mont h of January 2005. During that tine it was necessary for
Ms. Stallworth to assune nany of the duties that would normally
be acconplished by a certified teacher. This was true even when
a certified substitute was present in the classroom because of
the specialized nature of the TAPP program The substitute
teachers relied on Ms. Stallworth's experience and skill in

wor king with the students.



8. Due to a budget shortfall that occurred during the
|atter part of the school year, all of the staff at Conbs were
asked to volunteer to do extra duties. M. Stallworth willingly
did all that she was asked, including enptying trash cans. She
was never asked by M. Gaines to nop floors or clean toilets.
The duties of a teacher's aide are relatively open-ended.

9. Wen Ms. Hall returned to work after her illness
Ms. Stallworth was required to acconplish jobs nornally done by
a certified teacher, such as conputer data entry, taking
attendance, and supervising testing. These tasks were typical
of the tasks done by aides. The satisfactory conpletion of them
was the ultimte responsibility of Ms. Hall, however.

10. WIlliam Gai ney, who was the adm nistrator of Conbs
School during the 2004- 2005 school year, supervised Ms. Hall and
Ms. Stallworth. He had a favorable opinion of Ms. Stallworth's
performance and gave her outstandi ng eval uati ons.

11. Subsequent to January 2005, M. Gainey received, from
time to time, verbal and witten conplaints about Ms. Hall, from
Ms. Stallworth, and fromMs. Hall's students, and from sone
parents. The students said Ms. Hall was distant and not
avai l abl e and that she nade inappropriate comments about
abortion and using guns. Sone students conpl ai ned that she

yelled at them They said she was often on the tel ephone and in



her office with her door closed. None of the conplaints alleged
raci al discrimnation.

12. M. (Gainey suspected that sone of the conplaints from
the students were precipitated by Ms. Stallworth, who, he knew,
did not get along with Ms. Hall. Nevertheless, M. G ney
i nvestigated the conplaints and found sonme were valid, although
none raised the issue of racial discrimnation. He discussed
the conplaints with Ms. Hall. He told her that if she repeated
certain behavior, he would put a letter in her personnel file.
He did not reprimand Ms. Hall because he felt a warning would be
sufficient.

13. M. Giney had observed Ms. Hall's class fromtine to
time and he noted that the two wonen only spoke when necessary
to acconplish classroomactivities.

14. M. Giney had a neeting wwth Ms. Hall and
Ms. Stallworth in an effort to resolve their differences. This
effort failed because the two wonen disliked each other so
intensely, and were so enotional, that a civil resolution was
i mpossi bl e.

15. Subsequent to the neeting, M. Gainey received a
menor andum from Ms. Hall dated March 22, 2004. This nmenorandum
noti ng the ongoing conflict wth Ms. Stallworth, stated that
Ms. Stallworth was hostile toward her, and stated that

Ms. Stallworth engaged in unprofessional conduct toward her.



She noted that Ms. Stallworth called her "sick," "nasty," and
"pitiful" during the neeting. She stated that she did not need
an ai de.

16. Sonetime prior to March 7, 2005, both Ms. Stallworth
and Ms. Hall conplained to Arden Farley. M. Farley is the
program director in charge of equal opportunity, nediation, and
investigations for the School Board. M. Farley has worked in
t he equal opportunity area for twenty years in the mlitary, and
he has been addressing conplaints of discrimnation based on
race, creed, color, sex, national origin and religion for twelve
years for the School Board.

17. He nmet with Ms. Stallworth and she reveal ed that she
was upset with Ms. Hall. She related that she thought that
Ms. Hall was unprofessional. M. Farley inquired as to whether
her concern invol ved issues of equal opportunity and di scerned
that the matter did not involve civil rights. As he put it,

Ms. Stallworth, ". . . did not articulate any ' EEO activity."
M. Farley considered this to be a "managenent situation"” and
suggested that she address the matter with M. Gainey.

18. M. Farley becane aware that Ms. Hall had conpl ai ned
about Ms. Stallworth. He determined that the two women were
i nconpati bl e and unhappy with one another. M. Hall conpl ai ned
to himthat Ms. Stallworth would not follow her instructions,

and Ms. Stallwrth stated that Ms. Hall was an i nconpetent



teacher. Both conplaints were vague and M. Farley could not
get the two wonen to provide himw th specifics.

19. M. Farley conducted a cursory investigation. The
reason he pursued the matter, to the extent that he did, is
because there was sone indication that an ethics violation my
have occurred and ethics violations also fall under his purview.
He | earned that each of the wonen had stated that they were
going to "get rid of" the other. He learned froma student that
both of the wonmen were disrespectful to the other in the
presence of the students. He did not uncover any indication
that race or bias was involved in the situation

20. M. Stallworth stated, in a letter dated March 25,
2005, addressed to M. Farley, that Ms. Hall had called her a
“mad woman." She said that Ms. Hall had made comments in the
cl assroom about guns, abortions, sexual preferences of
adm ni strators, and had sprayed a househol d cl eaner on a
student's desk. The largest part of the letter addressed what
Ms. Stallworth believed to be unprofessional behavior on the
part of Ms. Hall. There is no assertion of any racial bias
contained in this docunent.

21. On April 6, 2005, Ms. Stallworth penned a nenorandum
to M. Gainey, which addressed what she believed to be
Ms. Hall's shortcomings. |In this nenorandum she cl ai ned t hat

Ms. Hall created a hostile environnent for the paraprofessiona



and students in her classroom Apparently the paraprof essional
to which she referred was herself. She nmade additiona

all egations that addressed clains that Ms. Hall used poor

t eachi ng net hods and was not dedicated to her mssion. There is
no assertion of any racial bias in this docunent.

22. On June 15, 2005, subsequent to |learning that she was
to be transferred to Crestview, Ms. Stallworth penned a letter
to M. Farley that addressed behavior on the part of M. Hall
that she believed to be unprofessional. This letter is two and
one- quarter pages |long and does not nention racial
discrimnation. It conplains generally that Ms. Hall nade
sl anderous comrents about her and ot hers and engaged in
unpr of essi onal conduct in front of her students. She asked
repeatedly, "why am | being puni shed?"

23. Petitioner first nmade allegations of racismon
August 10, 2005, and August 26, 2005, when she signed Enpl oynent
Conpl aints of Discrimnation. Even in these filings it is clear
that she was primarily angry because she believed she had been
required to do certain jobs in the classroom wi thout an increase
i n pay and because she was transferred. She noted that her
nenesis, Ms. Hall, was not the subject of discipline.

24. Petitioner repeated these allegations of racismon the
part of Ms. Hall, under oath, during the hearing. The

al | egations, expanded at the hearing, follow



a. M. Stallworth clainmed that Ms. Hall said that
Filipinos are nasty, and that she didn't want her daughter wth
a Filipino because she didn't want slant-eyed grandchil dren.
She said that Filipinos eat rats.

b. M. Stallworth clained that Ms. Hall said, with regard
to her daughter dating a bl ack person, that the guy was a thug
and she couldn't stand himand she was going to buy a gun and
she hoped her daughter "bl owed"” his head off because she just
didn't like him

c. M. Stallworth clained that Ms. Hall said that snuff
rem nded her of the color of black skin.

d. M. Stallworth clainmed that Ms. Hall said that she
Ms. Stallworth, was a nmad bl ack woman.

25. M. Hall denied making these remarks, under oath, at
t he hearing, and there was no evidence that contradicted her
denial. It is found that the conplaints made at or near the
time Ms. Stallworth was working with Ms. Hall accurately reflect
her conpl aints, which were managenent or professiona
conpl aints, not race-based conpl ai nts.

26. M. Giney had a high opinion of Ms. Stallworth and
gave her an outstanding evaluation. He did not participate in
the decision to transfer Ms. Stallworth to Crestview.

27. Frank Fuller was Assistant Superintendent for

Nontradi ti onal Schools for the School Board during tines
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pertinent. He was M. Giney's supervisor. He was aware of the
conflict between Ms. Stallworth and Ms. Hall during the late
winter and early spring of 2005. WM. Fuller suggested that
M. Gainey bring the two wonmen together and attenpt to
aneliorate their differences and that suggestion led to the
unfruitful neeting discussed above

28. M. Fuller made the decision to transfer
Ms. Stallworth fromthe Conbs canpus in Ft. Walton Beach, north
to Crestview, in part because Ms. Burrows, the TAPP teacher in
Crestview, requested an aide. M. Burrows had been teaching in
the TAPPS programin Crestview for a nunber of years w thout an
aide. M. Burrows insisted on having a good aide if she was to
teach a reinvigorated TAPPS programin Crestview.
Ms. Stallworth, who was an excellent aide, was the person she
needed, in M. Fuller's opinion.

29. The decision to nove Ms. Stallwrth was nade in My
2005, about two weeks before the end of the school year.
M. Fuller, in deciding to transfer Ms. Stallworth determ ned
that it was in the best interest of all parties that a
uni | ateral transfer be nade.

30. The general population shift in Ckal oosa County is to
the north. It was anticipated that the canpus where Conbs was

| ocated woul d be | eased to the University of West Florida and
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ultimately that occurred. M. Fuller had a desire to stabilize
the programin the north and evaluate the future of the program
in the south.

31. M. Stallworth's race was not a factor in the decision
to nove her to Crestview. It was not a transfer notivated by
retaliation. Indeed, Ms. Stallwrth never made a conpl ai nt
about an unl awful enploynent practice that mght precipitate
retaliation until sone two nonths after she | earned that she was
going to be transferred. Although M. Fuller was aware that
Ms. Stallworth had filed a conplaint with M. Farl ey, he was not
aware of the nature of the conplaint.

32. Her conplaints did not contain any allegation of civil
rights violations that would trigger retaliation as described in
Chapter 760. She was not, in other words, engaging in a
protected activity when she conpl ained that Ms. Hall was rude
and i nconpet ent.

33. M. Hall resigned her position with the School Board
on May 24, 2006.

34. The job site to which Ms. Stallwrth was transferred
is much closer to her hone in Crestview than the job site at
Conbs. She asserted sonme inconveni ence because her doctors were
in proximty to Conbs and sone coll ege classes she was taking

were nearer Conbs than Crestview

12



35. "Full justification,"” for the transfer was not
provided to Ms. Stallworth as Article 10.B.2.a of the Master
Contract between the School Board and the Ckal oosa County
Educati on Support Personnel Association requires.

36. Ms. Stallworth has not received a poor eval uation, has
not been disciplined, has not been denoted, has not been
suspended, has not been term nated, and has not suffered a

decrease in pay or benefits.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceedi ng. Sections 120.569, 120.57(1), and 760.01, Florida
Statutes, et seq.

38. Ms. Stallworth has the ultinmate burden of proving by
t he preponderance of the evidence that Respondent conmtted an

unl awful enpl oynment practice. Florida Departnent of

Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st

DCA 1981) .

39. Petitioner is an "aggrieved person” and Respondent is
an "enployer” within the nmeaning of Section 760.02(10) and (7),
Fl orida Statutes, respectively.

40. Section 760.10(1)(a), Florida Statutes, makes it
unl awful for the School Board, "To discharge or to fail or

refuse to hire any individual, or otherwi se to discrimnate
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agai nst any individual with respect to conpensation, terns,
conditions, or privileges of enploynment, because of such
i ndividual's race, color, religion, sex, national origin, sex,
handi cap, or marital status.”

41. Section 760.10(7), Florida Statutes, provides that it
is an unl awful enploynent practice for an enployer to
di scri m nate agai nst a person because that person has opposed an
unl awf ul enpl oynment practice or because that person has made a
charge under Chapter 760, Florida Statutes.

42. The Florida Gvil R ghts Act, Section 760.01, et seq.,
is patterned after Title VII of the Federal Cvil Rights Act, 42
U.S. C. Section 2000e, et seq. Federal case law interpreting
Title VII and simlar federal legislation is applicable to cases

arising under the Florida Act. See Florida Departnent of

Community Affairs v. Bryant, 586 So. 2d 1205 (Fla. 1st DCA 1991)

and School Board of Leon County v. Waver, 556 So. 2d 443 (Fl a

1t DCA 1990).

43. Discrimnatory intent can be established through
either direct evidence or circunstantial evidence. Racially
derogatory statenents can be direct evidence if the comments
were: (1) nade by the decision-naker responsible for the
all eged discrimnatory act and (2) nade in the context of the

chal | enged deci si on.
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44. The remarks nmade by Ms. Hall, recited at paragraph 24,
above, even if she did make them are not direct evidence of
di scrimnation, because they were not nade by a deci si on-naker
in the context of carrying out an adverse action. The decision-
maker was Dr. Fuller. |If these remarks were nmade at all, they

were nmerely "stray remarks." Vickers v. Federal Express

Corporation, 132 F. Supp. 2d 1371 (S.D. Fla. 2000).

45. Because there is no direct evidence of discrimnation,
Ms. Stallworth nmust prove her case through circunstantia
evi dence by using the burden shifting framework set forth in

McDonnel I Douglas Corp. v. Geen, 411 U S. 792, 802-03 (1973).

46. To denonstrate race discrimnmnati on under MDonnel

Douglas Corp. v. Geen, Ms. Stallworth nust first establish a

prima facie case of race discrimnation. Thereafter, the School

Board may offer legitimte, nondiscrimnatory reasons for its
action. |If the School Board does that, in order to prevail,

Ms. Stallworth nust establish that the School Board's
articulated legitimate, nondiscrimnatory reasons were a pretext

to mask unl awful discrimnation. Smth v. J. Smth Lanier &

Co., 352 F.3d 1342 (11th Gr. 2000).

47. In order to prove a prina facie case, Ms. Stallworth

must denonstrate that: (1) she is a nenber of a protected

class; (2) she was subjected to an adverse enpl oynent action

15



and (3) she was treated differently than simlarly situated

enpl oyees of a different race. MDonnell Douglas Corp. v.

G een, supra.

48. M. Stallworth is a nmenber of a protected class, but
she was not subjected to an adverse enploynent action. Being
required to acconplish additional tasks because a teacher is
absent, and being transferred to a work site closer to one's
residence, albeit a circunstance that m ght cause sone mnor and
occasi onal inconveni ences, are not actions that result in an
adverse effect on the "conpensation, terns, conditions, or

privileges of enploynent."” See Burlington and Northern Santa Fe

Rai lway Co. v. Wite, 126 S. C. 2405 (2006). For that reason

al one, she has not proven a prina facie case.

49. In any event, the School Board articulated its reason
for the transfer to Crestview, and its reason had nothing to do
with Ms. Stallworth's race.

50. Ms. Stallworth did not denonstrate that she was
treated differently than simlarly situated enpl oyees of a
different race. She did not produce a single "conparator,"
whi ch m ght have provi ded sone evi dence of discrimnation.

51. If one assunes, arguendo, that Ms. Stallworth did

prove a prina facie case of racial discrimnation, the Schoo
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Board provi ded nondi scrimnatory reasons for its actions.
Ms. Stallwrth offered no evidence to suggest that this reason
was pr et extual

52. M. Stallworth also asserted that she was subjected to
a hostile work environnment based on her race. |In order to
succeed with this claimshe nust denonstrate that, (1) she
bel ongs to a protected group; (2) she was subject to unwel cone
harassnment; (3) the harassnent was based on her race; (4) the
harassnment was sufficiently severe or pervasive to alter the
ternms and conditi ons of enploynent and to create a
di scrimnatorily abusive working environment; and (5) provide a

basis for holding the enployer liable.” Chanbers v. Walt Di sney

Wrld Co., 132 F. Supp. 2d 1356 (MD. Fla.).

53. M. Stallworth can satisfy elenents one and two. She
isin a protected class. To be sure, Ms. Hall's harassnment was
unwel come. However, Ms. Stallworth cannot satisfy elenent three
because the harassnent was not based on race. It was based on
Ms. Hall's dislike of Ms. Stallworth.

54. Wth regard to the fourth elenent, four factors are
relevant in determ ning whether conduct is sufficiently severe
and pervasive froman objective standpoint to alter an
enpl oyee's terns or conditions of enploynent: "(1) the
frequency of the conduct; (2) the severity of the conduct;

(3) whether the conduct is physically threatening or

17



hum liating, or a nmere offensive utterance; and (4) whether the
conduct unreasonably interferes with the enployee's job

performance."” Mendoza v. Borden, Inc., 195 F.3d 1238 (11th Cr.

1999).

55. The verbal jousting and irritating behavior of two
peopl e isolated in a classroomtogether do not indicate
harassnment of the kind that would satisfy the Mendoza
requi renents. Accordingly, no hostile work environment based on
race is found.

56. Ms. Stallworth's assertion that she was a victim of
retaliation is also unfounded. Section 760.10(7), Florida
Statutes, provides that, "It is an unlawful enploynent practice
for an enployer to discrimnate agai nst any person because that

person has opposed any practice which is an unlawful enpl oynment

practice under this section. . . ." M. Stallworth did not
oppose an unl awful enpl oynent practice at all. |f anything, she
exposed poor teaching nmethods on the part of Ms. Hall. See

Har per v. Bl ockbuster Entertainment Corp., 139 F.3d 1385, 1388

(11th Cir. 1998) and EEOCC v. Navy Federal Credit Union, 424 F.3d

397 (4th Gir. 2005).

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it
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RECOMVENDED t hat Rachell Stallworth's Enpl oynent Conpl ai nt
of Discrimnation and an Anended Enpl oynent Conpl ai nt of
Di scrimnation be di sm ssed.

DONE AND ENTERED this 3rd day of Cctober, 2006, in

Tal | ahassee, Leon County, Florida.

2oy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 3rd day of October, 2006

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Vi ckie All ene Gesell schap, Esquire
Anchors Smith Ginsl ey

909 Mar Walt Drive, Suite 1014
Fort Walton Beach, Florida 32547

Jeffery D. Toney, Esquire

Post O fice Box 579
Crestview, Florida 32536
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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